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Court of Appeals of the District of Columbia 

■ .. 

! 

i 

i 

No. 5333. | 

i 

Concrete Oil Tank Company, a Corporation, Plaintiff in 

Error, 

i 

vs. 

i 

i 

Moffett M. Menefee. 


1 Municipal Court of the District of Columbia. 

I 

No. A-5993. ! 

! 

| 

Moffett M. Menefee, Plaintiff, 

i 

i 

vs. 

Concrete Oil Tank Company, a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

i 

2 Declaration. 

Filed March 21, 1929. 

i 

The plaintiff, Moffett M. Menefee, sues the defendant, 
Concrete Oil Tank Co., a corporation, having an office and 
doing business in the District of Columbia, for that, here¬ 
tofore, to-wit, on the 27th day of October, 1928, and for 
some time prior thereto, the said defendant was engaged in 
the general contracting business in the District |of Co¬ 
lumbia ; that in the course of the conduct of the said busi- 
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ness, the defendant was, on said date, engaged in the hoist¬ 
ing of a smoke-stack from the alley in the rear of the Wash’ 
ington Post Building, located on Pennsylvania Avenue 
between 13th and 14th Streets, N. W., Washington, D. C., 
to the roof of said building, and that in the conduct of said 
work, the said defendant was in possession and /ontrol of 
a certain tackle rigging, located on the roof of the Munsev 
Building, said building being adjacent to the said Wash¬ 
ington Post Building; that on the day aforesaid, at about 
3:30 P. M., while the plaintiff was in the said alley, the 
defendant negligently permitted a piece of lumber from 
the said tackle rigging to fall and strike the plaintiff upon 
the head, resulting in injuries to the plaintiff as follows: 
The head and face of the plaintiff was cut and lacerated 
and otherwise injured in his body and nervous system; 
that he hitherto has and in the future will continue to suffer 
bodily pain and mental anguish as the result of the in¬ 
juries ; that as a result of the said injuries he hitherto has 
and in the future will continue to lose earnings that he 
otherwise would have earned; and that lie hitherto has and 
in the future will be compelled to incur expenses m his 
endeavor to be cured of the said injuries sustained as 
aforesaid, all to the damage of the plaintiff in the sum of 
One Thousand ($1000.00) Dollars. 

3 Wherefore the plaintiff brings this suit and claims 
damages in the amount of One Thousand ($1000.00) 

Dollars, besides costs. 

MARK STEARMAN and 

HENRY STEARMAN, 

Attorneys for Plaintiff. 

Demand for Jury Trial. 

Filed April 11,1929. 

Comes now the plaintiff named above, by his attorneys, 
and demands a trial bv jury in the above entitled cause. 

MARK STEARMAN and 
' HENRY STEARMAN, 

Attorneys for Plaintiff. 

Pleas . 

Ailed April 4, 1929. 

The defendant, Concrete Oil Tank Co., a corporation, by 
its attorney, for plea to the Declaration filed in the above- 
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captioned cause admits that at the time and pla^e of the 
grievances alleged in said Declaration it was engaged in 
the general contracting business and was erecting! a smoke 
stack as alleged; and denies that it negligently permitted a 
piece of lumber from its said tackle rigging to ; fall and 
strike the plaintiff, as alleged; and denies that | plaintiff 
sustained such injury with resulting anguish and disabil¬ 
ity as alleged; and denies that it was in any! manner 
3a negligent in — about the performance of its work and 
duties at the time and place of the grievances al¬ 
leged. 

For further plea to said declaration defendant^ admits, 
that the plaintiff sustained some minor injury at |the time 
and place of the grievances alleged, and avers that said 
injury sustained by plaintiff was caused by and solely the 
result of plaintiff’s own negligence and deliberate dis¬ 
regard of defendant’s warning and caution to him and 
others to keep away from said place, and the ilesult of 
plaintiff’s negligence in going to and near said tackle rig¬ 
ging smoke stack and place of defendant’s work aiid oper¬ 
ations after he had been warned and cautioned by; defend¬ 
ant against so doing and of the danger thereof. 

For further plea to said Declaration defendant denies, 
that it was in any manner or way negligent in the!matters 
complained of, and avers that in the choice of ihaterials 
and equipment for said work and said tackle and equipment 
it exercised care and caution and careful and diligent in¬ 
spection so as to determine and assure, in so far ajs it was 
reasonably possible to do, that said materials and equip¬ 
ment were properly fitted for said work and were not de¬ 
fective; That all of said material and equipment \yas first 
class and of reputable make and was reasonably qarefully 
inspected in the manner and way and in like degree as 
would be done by other competent and reasonably! careful 
and prudent men in like circumstances; that said tackle 
rigging was carefully and properly tested before it jwas put 
in operation and subjected to the strain of hoisting and 
raising the smoke-stack alleged; and admits that said 
tackle rigging gage way and broke, and denies that said 
breaking was the result of any negligence on its part; and 
avers that said breaking was the result of a latent defect 
in some of said material and equipment which could not be 
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discovered by defendant by said reasonable and careful 
inspection. 

WELCH, DAILY & WELCH, 

H. M. WELCH, 

Attorneys for Defendant. 

4 Joinder of Issue. 

Filed April 11, 1929. 

Comes now the plaintiff and joins issue with the defend¬ 
ant upon its plea filed herein. 

MARK STEARMAN and 
HENRY STEARMAN, 

Attorneys for Plaintiff. 

Minute Entry of Verdict. 

Minutes 41, Page 239. 

May 7, 1929.—Comes now the parties hereto and a jury 
of twelve good and lawful men of this District to wit, Oscar 
D. Allen, Edwin M. Tansill, Arthur H. Randall, George 
Leavitt, John H. Foster, John T. Grant, John Schmutgee, 
Frank Henning, William L. Sautman, J. Harrison Fan- 
ciulli, Harry R. Metzler, Gideon Yowell, who are duly 
sworn to well and truly try the matters of difference herein 
between the plaintiff and the defendant and after this cause 
is heard and given to the said jury in charge they, upon 
their oath, say they find in favor of the plaintiff in the sum 
of Five Hundred Dollars ($500). 

Motion for New Trial. 

Filed May 9, 1929. 

Comes now the defendant, by its attorney, Welch, Daily 
& Welch, and moves the Court to set aside the verdict of 
the jury in the above captioned cause, and for reason there¬ 
fore, says to the Court as follows: 

5 1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of 
the evidence. 

3. That the verdict is contrary to law. 

4. That there was no evidence offered in a trial under 
which the jury could have found for the plaintiff. 
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5. That the verdict rendered by the jury was sl compro¬ 
mise verdict. 

6. And for such other reasons as shall be argued at the 
hearing of this Motion. 

WELCH, DAILY AND WELCH, 
H. M. WELCH, 

Attorneys for Defendant. 

Order Overriding Motion for New Tidal and Judgment. 

i 

Minutes 41, Page 364. 


June 20, 1929.—Upon consideration of defendant’s 
motion for a new trial filed herein, it is ordered that said 
motion be and the same is hereby overruled. 

Further, it appearing under Rule of Court that judg¬ 
ment on the verdict in this cause should be entered, it is so 
ordered. Wherefore, it is considered that the plaintiff re¬ 
cover of the defendants the sum of five hundred dollars 
($500.00) with interest from date and costs; and have ex¬ 
ecution thereof. 

6 Filed Jul. 15, 1929. Municipal Court, District of 

Columbia. 

I 

United States of America, ss : 

The President of the United States to the Honorable 
Nathan Cayton, Judge of the Municipal Court of the Dis¬ 
trict of Columbia, Greeting: 


Because in the record and proceedings, as al$o in the 
rendition of the judgment of a plea which is in jthe said 
Municipal Court, before you, between Moffett M. Menefee, 
Plaintiff, and Concrete Oil Tank Co., a Corporation, De¬ 
fendant, No. A-5993, a manifest error hath happened, to 
the great damage of the said Defendant, as by jits com¬ 
plaint appears. We being willing that error, if hny hath 
been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record ^nd pro¬ 
ceedings aforesaid, with all things concerning the j same, to 
the Court of Appeals of the District of Columbia,!together 
with this writ, so that you have the same in the said Court 
of Appeals, at Washington, within 20 days frorh the set¬ 
tling of the bill of exceptions, or within such additional 
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time after the expiration of the 20 days as the court below 
or a judge thereof for sufficient cause shall allow; that the 
record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to 
correct that error, what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 15tli day of July, in the 
vear of our Lord one thousand nine hundred and twenty- 
nine. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 
: of the District of Columbia . 

Allowed bv 

CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed Jul. 15, 1929. Municipal Court, Dis¬ 
trict of Columbia. 

7 Order Setting Amount of Supersedeas Bond. 

Minutes 41, Page 397. 

July 21, 1929.—Comes now the parties hereto and there¬ 
upon, defendants ’ counsel advises the Court that they have 
applied to the Court of Appeals for a writ of error, and 
moves the Court to fix the maixmum amount of an under¬ 
taking to operate as a supersedeas and the Court thereupon 
fixes the same in the sum of Seven Hundred Fifty 
($750.00) dollars. 

Memorandum of Filing of Supersedeas Bond. 

Filed July 3, 1929. 

Supersedeas bond with United States Fidelity and Guar¬ 
anty Company approved and filed. 

Motion to Strike Bill of Exceptions and Supporting Affi¬ 
davit Dated September 30, 1929, and Minute Entry of 

Action Thereon. 

Filed October 1, 1929. 

Now conies the plaintiff in the above entitled cause by 
his attorneys, Henry Stearman and Swingle & Swingle, 
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and moves the Court to strike from the files the Bill of 
Exceptions hereinbefore submitted by the defendant on 
September 26th, 1929, and for reason therefor says: that 
defendant’s counsel, tendering the same, did not gite plain¬ 
tiff or his attorneys two days’ notice in writing of the time 
at which it was proposed to submit said Bill of Exceptions 
to the Court to be settled, and did not at least ei^ht days 
before the time designated in such notice, present to plain¬ 
tiff or his attorneys the proposed Bill of Exceptions, or a 
copv thereof, as provided bv Rule 13 of this Court. 

HENRY STEARMAN, 

HENRY STEARMAN, 

SWINGLE and SWINGLE, 
SWINGLE and SWINGLE, 

Attorneys for Plaintiff. 

8 To Messrs. Welch, Daily & Welch, Attorneys for 
Defendant: ! 


Take notice that the above Motion will be for jhearing 
in the Municipal Court before Judge Nathan Caytdn at ten 
o’clock A. M., on the 3rd dav of October, A. D., 1929. 

HENRY STEARMAN, ! 
SWINGLE & SWINGLE, 

Attorneys for Plaintiff, 


Service of a copy of the above motion and notice is 
hereby acknowledged this 30th day of September, A. D., 
1929. * 

WELCH, DAILY and WELCH, 

Attorneys for Defendant, 

J. H. WELCH. 


Affidavit. 

Filed October 1, 1929. 


District of Columbia, ss : 

Henry Stearman and Edwin A. Swingle, being each duly 
sworn on oath depose and say that they are attorneys for 
Moffett M. Menefee, plaintiff in the above entitled suit; 
that they have read over and subscribed the Motion to 
Strike the Bill of Exceptions to which this affidavit is 
attached, and that the facts set forth in said Motion to 
Strike are true. 

HENRY STEARMAN. 
EDWIN A. SWINGLE. 
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Subscribed and sworn to before me this 30th day of Sep¬ 
tember, 1929. 

KATHLEEN W. NOEL, 

Notary Public , D. C. 


Minute Entry of Action Thereon . 

Minutes 45, Page 197. 

September 26, 1929.—Upon Consideration of plaintiff’s 
motion tiled herein to strike the proposed bill of excep¬ 
tions herein, it is ordered that said motion be and the same 
is hereby overruled. 

9 In the Municipal Court of the District of Columbia. 


At Law. 



A 5993. 


Moffett M. Menefee, Plaintiff, 

vs. 

Concrete Oil Tank Company, a Corporation, Defendant. 

Bill of Exceptions . 

Be it remembered that this cause came on for trial before 
the Honorable Nathan Cayton, one of the Judges of the 
Municipal Court of the District of Columbia, and a jury, 
on the 27th day of May, 1929. Thereupon, and thereafter, 
the plaintiff, to maintain the issues on his part joined, in¬ 
troduced the following evidence, to-wit: 

Moffett M. Menefee, the plaintiff, testified in his own be¬ 
half that on October 27th, 1928, at about 3:45 o’clock in the 
afternoon, the defendant was erecting a smoke-stack in an 
alley running east and west between the Munsey and Post 
Buildings on the south side thereof, and the Press Building 
on the north side thereof, in the District of Columbia, said 
stack to be erected upon the said Post Building; that the 
plaintiff was operating an automobile truck for the Mer¬ 
chants Transfer and Storage Company, which truck was 
loaded with rolls! of newspaper, to be delivered by the 
plaintiff to the rear of the Washington Post Building; that 
he drove his said truck from F Street in a southerly direc¬ 
tion through an alley leading off from the south side of F 
Street, along the east side of said Press Building; that 
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I 

when he got to the intersection of said southbound alley 
with that part of the alley running east and west,| he saw 
two policemen stationed at said intersection, one of whom 
directed the plaintiff to park his truck at said point, which 
he did; that plaintiff then stated his errand to said police¬ 
man, who permitted him to go on foot through the jalley in 
a westerly direction to the Post Building, wherej he re¬ 
mained twenty-five or thirty minutes, helping them move 
out of the way other rolls of paper; that upon 
10 leaving the Post Building at the rear exit, which he 
had entered, he observed that the defendant |corpor¬ 
ation was making ready to erect a smoke-stack, which was 
lving along the south side of said east and west alley in the 
rear of the Post Building, and that it appeared that they 
were then about to raise the same to the roof of tjlie said 
Post Building; that the gin-pole, mat, and other tackle 
rigging for hoisting the smoke-stack in question was! located 
on the roof of the Munsey Building which adjoins tjlie Post 
Building on the east; that the engine for hoisting the stack 
was located in the alley; that seeing this, the plaintiff, in¬ 
stead of proceeding back to his truck, stopped; whereupon 
a man with a megaphone, standing in the alley directing 
the operations, warned all persons in the alley to stand 
back; that Mr. Freitag swore and cursed and told the people 
to get out of the way; that thereupon the plaintiff aiid some 
fifteen or twenty others, who were also in the alley, stepped 
back to the extreme west end of said alley and stood a 
few feet from the wall of a building there located, and 
about twentv-five feet or more from the west end! of said 
smoke-stack, and about one hundred feet west of the [Munsey 
Building, on which was located the said tackle rigging; that 
plaintiff and the others remained in this location for a few 
minutes, when the work of hoisting was begun; tjhat the 
stack had gotten to an almost vertical position, vfith one 
end in the air and the other either resting on the alley or 
just a few feet above the alley, when something broke and 
part of the debris which fell came toward the plaintiff; 
whereupon plaintiff turned and started toward an area way 
leading into the Press Building basement about at the point 
where he was standing, whereupon plaintiff was severely 
struck by a piece of timber or board which lacerated his 
scalp and face and rendered him unconscious; that plain- 
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tiff was thereupon taken to the Emergency Hospital in an 
ambulance, where he was treated for his injuries and re¬ 
mained for five days; that he was totally disabled from 
October 27th, 1928 until November 19th, 1928, inclusive, 
and lost six weeks from work; that he was receiving $20. 
per week, and that his doctor’s bills amounted to $48.50. 

Thereupon the plaintiff, to further maintain the 
11 issues on his part joined, called Theodore Postner, 
who testified that he was also in the employ of the 
Merchants Transfer and Storage Company, and was stand¬ 
ing with the plaintiff at the west end of said alley when the 
accident occurred, and saw the occurrence; that lie knew it 
was dangerous, and that fifteen or twenty other people 
were there. .Said Postner thereupon corroborated the 
plaintiff as to all of the circumstances testified to by the 
plaintiff from the time the plaintiff came into the south¬ 
bound alley up to and including the time when the accident 
occurred. 

Thereupon the plaintiff, to further maintain the issues on 
his part joined, called Dr. Daniel L. Borden and Dr. Igna¬ 
tius Rutkosi, who testified as to plaintiff’s injuries and 
stated that they consisted of an incised wound on the tof> 
of his scalp and an incised wound on his forehead over his 
right eye, and that it was necessary to put thirteen stitches 
in the plaintiff’s head and six stitches over his eye. 

Whereupon the plaintiff rested; and the defendant 
moved the Court to direct a verdict in favor of the defend¬ 
ant, which motion was denied, to which action of the Court 
the defendant did not except. 

And thereupon the defendant, to maintain the issues on 
its part joined, introduced the following evidence, to wit: 

Officer Charles William Masonheimer, who testified that 
he was a policeman and, with Officer Lewis Hale, was 
standing at the intersection of the southbound and east and 
westbound allevs in the rear of the Munsev Building; that 
he, Masonheimer, directed the plaintiff to park his truck 
at the said intersection, which the plaintiff did, and he then 
allowed him to proceed on foot from there to the rear exit 
of the Post Building, and told him to come on back out as 
soon as he was through; and that he saw the plaintiff and 
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the others standing at the west end of said alley at the time 
of the hoisting of the said smoke-stack. 

Thereupon the defendant, to further maintain the issues 
on its part joined, called Officer Lewis Hale, who testified 
that he was a policeman, and who corroborated Officer 
Masonheimer, and testified further that he, Hale, gave no 
warning or instructions to the plaintiff or an\j other 
bystander. 

12 Thereupon the defendant, to further maintain the 
issues on its part joined, called a Mr. Harry L. Bur¬ 
nett, who testified that he is a carpenter in the employ of 
the defendant corporation and constructed the; tackle 
rigging on the roof of the Munsey Building, and remained 
on the roof of said Building during the hoisting! of the 
smoke-stack; that he made a thorough search immediately 
after the collapse occurred but found none of the rope torn, 
and was unable to say what, if anything, broke, or to offer 
any explanation whatsoever for the collapse of said tackle 
rigging; that the main pole was hanging alongside of the 
Munsey Building after the collapse of the rigging; that be¬ 
fore they started to erect the rigging, the lumber and equip¬ 
ment used on the job was carefully inspected by him and 
was found to be in perfect shape; that he was not! an en¬ 
gineer and had never done any hoisting of object^ to the 
roofs of buildings; but that he had built many mjats for 
hoisting jobs. 

Thereupon the defendant, to further maintain the issues 
on its part joined, called a Mr. William A. Dickinson, who 
testified that we was a superintendent in the employ of the 
defendant corporation, and was standing in the alley at 
the time of the occurrence; that no rope was broken or 
torn; that he was unable to say what, if anything^ broke, 
although he made a thorough search immediatelv after the 
collapse occurred; that he could offer no explanation for 
the collapse of the rigging, and that the main pdle was 
hanging alongside of the Munsey Building after the col¬ 
lapse of the rigging. 

Thereupon the defendant, to further maintain the issues 
on its part joined, called a Mr. Clarence W. Freitgg, who 
testified that he is President and Superintendent! of the 
defendant corporation, and was in charge of its operations 
at the time of the accident in question; that he was stand- 


12 


CONCRETE OIL TANK CO. VS. M. M. MENEFEE. 


ing ill the alley and had a megaphone, through which he 
gave directions to his men, and also warning to those in 
the alley; that he went to the roof before the hoisting began 
and examined all ropes and equipment and found them all 
right and then gave instructions to go ahead with the hoist¬ 
ing; that on the next day after the accident, he found a 
piece of torn rope in the alley which he concluded was a 
piece of the rope which had been fastened around the gin- 
pole, and that when said rope broke, it released the 
13 resistance of the main ropes, throwing the entire 
weight on the pole; that the pole after the collapse 
was hanging along the side of the Press Building, and that 
every foot of the rope used was examined and in his 
opinion capable of lifting five or six times the weight of 
the smoke-stack, and that he had no other explanation to 
offer as to why or how the collapse occurred. During his 
testimony, Mr. Freitag referred to what he testified were 
standard engineering tables on the tensile strength of 
ropes. 

Thereupon the defendant, to further maintain the issues 
on its part joined, called a Mr. James R. Hardisty, who tes¬ 
tified that he is a civil engineer; that he was not present at 
the time, nor did he see the accident in question; that the 
method used bv the defendant in hoisting the smoke-stack 
was an approved, modern and up-to-date method; that in 
his opinion the collapse occurred as a result of the torn 
rope referred to by Mr. Freitag, causing the main hoist 
pole to kick out of the mat on the top of the Munsey Build¬ 
ing, but that he could not give any opinion as to the cause 
of said collapse, assuming that no ropes were torn. During! 
his testimony, Mr. Hardisty referred to what he testified 
were standard engineering tables on the tensile strength 
of ropes. 

And thereupon the defendant rested; and neither party 
gave any evidence of any further fact; and all of the 
testimony given by either party during the progress of 
said cause is hereinbefore set forth. 

Whereupon the defendant orally requested the Court to 
instruct the jury that if they should find from all of the 
evidence that the plaintiff had placed himself in a dangerous 
position, knowing the same to be dangerous at the time, 
and that that was the proximate cause of the injury in- 


CONCRETE OIL TANK CO. VS. M. M. MENEFEE 


13 


i 


curred by him, their verdict should be for the defendant; 
which instruction the Court granted; and no other instruc¬ 
tions on behalf of either the plaintiff or the defendant were 
asked or given. 

Whereupon the Court charged the jury generally as to 
the law of the case, to which charge no objections or ex¬ 
ceptions were taken or noted by either the plaintiff 

14 or the defendant; nor were any objections made or 
exceptions noted to the admission or rejection! of any 

testimony whatsoever during the trial, and no motion for 
a directed verdict was made by the defendant at the close 
of all the testimonv. 

And thereupon, counsel for the defendant prayed this 
Court to sign and seal this, its Bill of Exceptions; which, 
prayer is granted, and the Court accordingly signs and 
seals this Bill of Exceptions this 24th dav of Noyember, 
A. D., 1930. | 

NATHAN CAYTON, j 
Judge of the Municipal Cour\ 

of the District of Colupihia. 

15 All Docket Entries. 
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Sept. 4, 1929. Defendant’s oral motion to extend time 

for submitting bill of exceptions to and 
including September 27, 1929, granted, 
Minutes 45, p. 104. 

Oct. 1, 1929. Defendant’s motion to strike filed. 

Sept. 26, 1929. Bill of Exceptions submitted, Minutes 45, 

p. 159. 

Oct. 10, 1929. Plaintiff’s motion to strike the proposed 

bill of Exceptions herein overruled. 
Minutes 45, p. 197. 

Oct. 2, 1929. Notice of settlement of bill of exceptions 

filed by defendant set for October 14. 
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Oct. 3, 1929. Cont’d to October 28—P (J. Cayfon). 
Oct. 28, 1929. Cont’d to November 11,—P. I 
Nov. 24, 1930. Bill of Exceptions taken at the trial of 

this cause signed and admitted of record 
nunc pro tunc. 

Nov. 29, 1930. Assignment of Errors filed by defendant. 
Nov. 29, 1930. Designation of Record filed by defendant. 

17 Assignment of Errors. 

Filed November 29, 1930. 

7 ! 

To the Honorable Justices of the Court of Appeals:; 

Now.comes the defendant, in error, by its Counsel, and 
respectfully states the Assignment of Errors in this cause 
as follows: 

One. That upon the evidence, the Jury erred, in finding 
a verdict against the defendant in favor of the plaintiff. 

Two. That the Court erred, as a matter of law, in refusing 
to grant defendant’s Motion for directed verdict, j 

Three. That the Court erred, as a matter of lawi, in re¬ 
fusing to grant a new trial upon defendant’s motioii there¬ 
fore. 

WELCH, DAILY AND WELCtf r 

Attorneys for Defendant, 

H. M. WELCH. ! 

Designation of Record . 

Filed November 29, 1930. 

Clerk of the Court will please prepare at the costs of the 
defendant, Concrete Oil Tank Company, a Corporation, 
the transcript of the record on appeal to the Court ;of Ap¬ 
peals of the District of Columbia and include therein the 
following: 

1. Declaration. 

2. Demand for Jury Trial. 

3. Pleas. 

4. Joinder of Issue. 

5. Minute Entry of Verdict. 

6. Motion for new trial. 

18 7. Order Overruling Motion for New Trial] 

8. Judgment. 

9. Writ of Error. j 

10. Order Setting Amount of Supersedeas Bond. I 
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11. Memorandum of Filing of Supersedeas Bond. 

11%. Motion to strike Bill of Exceptions and Supporting 
affidavit dated September 30, 1929, and minute entry of ac¬ 
tion thereon. 

12. Bill of Exceptions. 

12%. All Docket Entries. 

13. Assignment of Errors. 

14. This designation. 

^ WELCH, DAILY AND WELCH, 

Counsel for Defendant. 

H. M. WELCH. 

Receipt of a copy of the above Designation is acknowl¬ 
edged this 29th dav of November, A. D., 1930. 

SWINGLE AND SWINGLE, 

Attorneys for Plaintiff. 

19 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 19, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein hied, copy of which is made part of this transcript, 
in Cause, At Law, No. A 5993, wherein Moffett M. Menefee, 
is plaintiff, and Concrete Oil Tank Company, A Corpora¬ 
tion, is defendant, as the same that remains upon the files 
and of record in said Court. 

In testimonv whereof I hereunto subscribe bv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19tli day of December, 1930. 

[Seal Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover: District of Columbia Municipal 
Court. No. 5333. Concrete Oil Tank Company, a corpora¬ 
tion, plaintiff in error, vs. Moffett M. Menefee. Court of 
Appeals, District of Columbia. Filed Dec. 19, 1930. Henry 
W. Hodges, Clerk. 
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JANUARY TERM, 1931 


j 

No. 5333 ! 


CONCRETE OIL TANK COMPANY, a Corporation!, 

Plaintiff in Error, 

vs. 

MOFFETT M. MENEFEE, Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR. 


Questions Presented. 

I 

I 

The defendant below, the plaintiff in error here, ref 
spectfully submits that the questions to be decided 

i 

here are: 

i 

1. Does the evidence, in substance, related in the bill 
of particulars, which was adduced at the trial on the 
merits of the cause between these parties, sustain, as 4 

i 

matter of law, the charge of negligence against tliq 
defendant? j 

lr 








2. Was the plaintiff below, defendant in error here, 
himself guilty of negligence contributing to his alleged 


injuries 


Argument. 


It is granted for the purpose of this brief that the 
doctrine, ipso loquitur, applied in this case and 
that it was only incumbent upon the plaintiff to estab¬ 
lish the facts that the operation atop the roof of the 
building and all of the rigging and equipment in use 
thereon at the time was in control and management of 
the Concrete Oil Tank Company and that, through no 
negligence of his own, lie, the plaintiff below, M. M. 
Menefee, was injured by an object or bit of equipment 
falling therefrom, in order to present a prima facia 
case and put the defendant below, said the Concrete 
Oil Tank Company, to its proof to show that the object 
or bit of equipment did not fall through any negligence 
on its part in choosing, arranging and using said rig¬ 
ging and equipment. 

We submit, however, that it is a fundamental matter 
of law, and needs no argument or citation of authorities 
to support it; that the doctrine of res ipso loquitur 
merely treats the case as though evidence of negligence 
had been offered, and that the defendant may rebut the 
presumption of negligence raised thereby exactly the 
same as though rebutting actual evidence of negligence 
offered in a case where said doctrine is not applicable. 

Klepsch vs. Donald. 4 Wash. 436; 30 Pac. 991. 

City Water Power Co. vs. Fergus Falls , 113 
Minn. 33; 128 N. W. 817; 32 L. R. A. 59. 

Dougherty vs. Milliken, 163 N. Y. 527; 57 N. E. 
757. 


u 


Bail vs. Taylor, 151 N. C. 284; 284 S. E. 135; 2 l & 
L. R. A. 949. 

Cincinnati Ele. R. Co. vs. South Fork Coal Co[, 
139 Fed. 528; 1 L. R. A. (N. S.) 533. 

That being true, the defendant was put to its proof 
to show that it was not negligent, in the matter com¬ 
plained of, i. e., that in its conduct of said operation 
and in the use of its said equipment and rigging it 
exercised that degree of care and prudence reasonable 
under the circumstances, such care and caution as ja 
reasonably prudent person under similar circumstances 
would have exercised. 

Hurd vs. Lacey, 93 Ala. 427; 9 So. 378. 

Lanjer vs. Bridgeport Traction Co., 68 Comi 
475; 37 L. R. A. 533. 

Lit'tlebridge vs. McCann, 117 Mich. 84; 75 X. W. 
288. 


It was incumbent upon the defendant to show that in 
the selection of its equipment, in the arrangement qf 
it, and in the use of it, reasonable care and caution wa|s 
exercised and maintained under the circumstances. 

Spokane Truck Co. vs. Hoefer, 2 Wash. 45; ill 
L. R. A. 689. 

Texas Ele. R. Co. vs. Bekmyer, 189 U. S. 468; 47 
U. S. (L. ed.) 905. | 


/ 


Also compare Mr. Justice Harlan’s opinion in 

Wabash R. vs. McDaniels, 107 U. S. 454; 2|7 
U. S. (L. ed.) 605. j 

Dahl vs. Valley Dredging Co., 125 Minn. 90; 52 
L. R. A. (N. S.) 1173; 145 N. W. 796. j 


! 

i 

i 

i 

i 
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(Duty of those who undertake for reward to do a 
thing)— 

Iiallam vs. Means, 82 Ill. 379; 95 Am. Rep. 328. 

Purnes vs. Land ell, 18 Eng. Rule Cases (>29. 

Does the evidence adduced prove that the defendant 
supported its contention within the meaning of the 
law ? 

1. Evidence shows that in the selection of the ma¬ 
terials examinations were made to determine its fitness 
for that job. (See testimony of Burnett, Transcript 
page 11.) 

2. That the rigging was arranged by a man who had 
built many similar temporary hoisting mats. (See 
testimony of Burnett, Transcript page 11.) 

3. That the equipment and arrangement thereof was 
inspected just before an attempt was made to use it 
and all appeared to be all right. (See testimony of 
Freitag, Transcript page 11.) 

4. The ropes and equipment used were designed to 
be capable of lifting much greater weight than this job 
called for. (See testimony of Freitag, Transcript 
page 11.) This opinion was supported by standard 
engineering tables. 

5. That the method used by defendant in arranging 
its equipment for this hoisting job was a modern, ap¬ 
proved and up-to-date method. (See Hardesty, Tran¬ 
script page 12.) 

6. That the danger zone beneath the job was guarded 
off by police officers and that the defendant constantly 
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warned people, including plaintiff, of danger, and 
shouted said warnings through a megaphone. (Scie 
testimony of Frcitag, and plaintiff Mcnefee, Transcript 
pages 11, 8.) 

it is res])ectfully submitted that, in the face of such 
uncontradicted testimony as above noted, the Concrete 
Oil Tank Company did all that could be done, or that 
any reasonable person would have done under the cir¬ 
cumstances. 

Dahl vs. Valley Dredging Co., 125 Minn. 90; 52 
L. K. A. (N. S.) 1173. | 

Wahasli Ele. U. Co. vs. Locke, 112 Ind. 404; 14 
X. E. 391. 


If the kind of material and equipment, and the ar¬ 
rangement thereof into the rigging or hoisting devicjs, 
was questionable or improper in any respect, it would 
not have been difficult to so prove. j 

It seems clear that the Concrete Oil Tank Companjy 
met sufficiently the burden of proof imposed by the 
doctrine res ipso loquitur and proved that it discharged 
its obligation of care and caution in the selection of its 
materials and the use of them. 

Klepsch vs. Donald , 4 Wash. 436; 30 Pac. 991. j 
City Water Power Co. vs. Fergus Falls, 113 
Minn. 33; 128 X. W. 817; 32 L. R. A. 59. 

i 

I 

As to the discharge of its obligations to warn and 

I 

notify persons of danger, there can be no question. 

The plaintiff admits that he heard and understood 
the warning (see testimony of Menefee, Transcript 
page 8) and in spite of it he remained in the alley, in 





6 


which the stack must fall if anything broke, and in 
which it did fall. 

The plaintiff was required by law to exercise such 
care as a reasonably prudent person, under the same 
circumstances, would have done. 

Borden vs. Daisy Roller Mill Co ., 98 AVis. 407; 

74 N. W. 91. 

Indianapolis Ele. B. Co. vs. Watson, 114 Ind. 

20; 15 X. E. S24. 

And many others, see 20 R. G. L., p. 108, note 

> i •> 

zrl<>. 

i i 

It is admitted that he heard and understood the 
warning and apparently he appreciated the danger. 
He remained in the alley. He remained in the danger 
zone, in spite of this warning. Such conduct consti¬ 
tuted negligence on his part, contributing to his alleged 
injuries. 

Gas part vs. Evans, 112 Ind. 133; 13 N. E. 256. 

Harris vs. Clinton T. P., 64 Mich. 447; 31 X. AY. 


Taylor vs. Home Telephone Co., 163 Mich. 45S; 

128 X. AY. 728; 31 L. R. S. (X. S.) 385. 
Warner vs. B. <0 0. B. B., 7 App. 1). C. 79, im¬ 
plied from express to obvious evidence. 

Assignment of Errors. 

To the Honorable Justices of the Court of Appeals: 

Xow comes the defendant in error, by its counsel, 
and respectfully states the Assignment of Errors in 
this cause as follows: 


One. That upon the evidence, the jury erred in find¬ 
ing a verdict against the defendant in favor of thje 
plaintiff. j 


Two. That the court erred, as a matter of law, in 
refusing to grant defendant’s motion for directed 
verdict. 


Three. That the court erred, as a matter of law, i|i 
refusing to grant a new trial upon defendant’s motion 
therefor. 

ARGUMENT. 


To attempt a more logical arrangement, Assigned 
Error No. 2 shall be discussed first. 

i 

It is contended that the testimony of the plaintiff 
himself showed that he was, under the circumstance^, 
guilty of negligence contributing to his alleged injuriejs 
and therefore the court should have granted defendj- 
ant’s motion for a directed verdict at the close of plain¬ 
tiff’s case. j 

It is certainly unnecessary to cite authoritv to thfc 
effect that if the plaintiff was guilty of negligence con¬ 
tributing to his own alleged injury he could not recove j* 
damages. Therefore it remains to consider whether 
he was guilty of such negligence. 

Argument must be based not only upon his admitted 
knowledge and actions under the circumstances, but 
also upon what a reasonable person of his intelligence 
and experience would have known and done. 

(Degree of care depends on circumstances)— 

Louisville Ele. R. Co. vs. Lucas, 119 Ind. 593; 2$ 
N. E. 968; 
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Parks vs. St. Louis Elc. R. Co., 178 Mo. 108; 77 
S. W. 70; 

Butterfield vs. Western R. Corp., 10 Allen 
(Mass.) 582; 87 A. Dec. 678; 

(and is measured by the diligence that prudent 
persons generally exercise under same condi¬ 
tions and surroundings). 


Therefore it is respectfully submitted that the plain¬ 
tiff’s own testimony showed him to be guilty under the 
circumstances of the case of negligence contributing to 
his own alleged injuries and that the court erred in 
not granting defendant’s motion for directed verdict. 


Assignment Error No. 1. 


it is contended that upon the evidence submitted the 
only fair and reasonable conclusion possible was that 
the defendant was not negligent; that the defendant 
did all any reasonable person under the circumstances 
would do to determine the fitness of its material and 
equipment and the arrangement of it as well as the 
actual use thereof, and that its method of doing the 
work was correct and approved by the standards of 
good engineering, and therefore the verdict in favor of 
the plaintiff was contrary to this evidence and the law 
of the case. 

Assignment Error No. 3. 


If the contentions above set forth with respect to 
the first and second assignments of error are correct, 
there is no need of argument on the third. 
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i 

j 
| 
i 

i 

i 

i 

i 
i 

If the motion for directed verdict was improperly 
overruled, and the jury’s verdict was apparently 
erroneous, there can be no question but what it follow^ 
that the court below erred in refusing to grant defendj 
ant’s motion for a new trial. 

WELCH, DAILY & WELCH, | 
Attorneys for Plaintiff in Error . j 
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Conrt of Appeals of the District of Colombia 

i 

October Term, 1930. 


No. 5333. 


CONCRETE OIL TANK COMPANY, A COR-j 
PORATION, PLAINTIFF IN ERROR, | 

j 

vs. 

i 

MOFFETT M. MENEFEE, DEFENDANT IN ! 

ERROR. 


BRIEF FOR DEFENDANT IN ERROR. 

I 

Statement of the Case. 

! 

On the afternoon of October 27th, 1928, MOF-j 
FETT M. MENEFEE was operating an automobile! 
truck, loaded with rolls of newspaper to be delivered! 
to the rear of the Washington Post Building. He! 
entered southbound an alley on F Street, for this; 
purpose, which alley, after a turn therein, ran in an; 
east and west direction in the rear of said buildings 
Two policemen were stationed at the turn of said! 
alley, one of whom directed him to park his truck at! 
that point. He stated his errand to said policemen, 
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who permitted him to go on foot through said alley 
in a westerly direction to the rear of said Post Build- 
ing, which he then entered and remained for about a 
half an hour. Upon leaving the Post Building, he 
noticed some men were making ready to erect a 
smoke stack, which was laying along the south side 
of said alley in the rear of the Post Building. The 
gin-pole, mat, and other tackle rigging for hoisting 
this smoke stack were located on the roof of the Mun- 
sey Building, which adjoins the Post Building, and 
the hoisting engine was located in the alley. Seeing 
this he stopped, and a man with a megaphone warned 
all persons in the alley to stand back; whereupon he 
and fifteen or twenty others who were also in the 
alley stepped back to the extreme west end of the 
alley, as far as they could get, and at a point about 
twenty-five feet or more from the west end of said 
smoke stack, and about one hundred feet west of the 
Munsey Building, on which was located said tackle 
rigging, where they remained when the work of 
hoisting was begun. The stack had gotten to almost 
a vertical position, with one end in the air and the 
other resting on the alley, or just a few feet above 
the alley, when the whole thing fell and some of the 
debris struck him with such force as to render him 
unconscious, and to badly lacerate his scalp and face, 
which necessitated hospital treatment and required 
thirteen stitches in his head and six stitches over his 
eve. 

The Declaration was framed and the case tried be¬ 
fore a jury on the doctrine of res ipsa loquitur, which 
doctrine, it is conceded by the plaintiff in error, ap¬ 
plies to this case. There was a verdict for the plain¬ 
tiff and a judgment thereon. 
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Argument. 

It is well settled in a case such as this, where the 
doctrine of res ipsa loquitur applies, that the defend¬ 
ant must make a satisfactory explanation of the Oc¬ 
currence; otherwise plaintiff is entitled to recover. 
The defendant at the trial did attempt an explanation 
by the testimony of several of its employees, who 
were present at the time, but it will be noted that 
while these witnesses did testify as to the construc¬ 
tion of certain parts of the hoisting apparatus, ^et 
there was much that they left unsaid concerning the 
construction thereof, and, strange to say, the defend¬ 
ant offered no testimony concerning the actual oper¬ 
ation of said hoisting apparatus. It is submitted that 
an appliance may be perfectly constructed and yet so 
carelessly operated as to become dangerous in the 
highest degree, and yet, as above noted, the defend¬ 
ant made no attempt whatever to show in what man¬ 
ner this hoisting apparatus was actually operated dn 
the occasion in question. And in this connection, lit 
is significant to note that every employee of the de¬ 
fendant who testified admitted that he had no ex¬ 
planation whatsoever to offer for the collapse of this 
hoisting apparatus. And the rule of law is that up- 
less the defendant does make a satisfactory explana¬ 
tion of the occurrence, the plaintiff is entitled to re¬ 
cover. 

It is easy to see that the defendant has not even 
satisfactorily shown a safe and careful construction 

# i 

of the hoisting apparatus for raising a weight such 
as that involved here for so great a distance, that ijs, 
from the ground to the roof of the Post Building. Js 
it not significant that none of the defendant’s wit¬ 
nesses testified that any guy ropes whatever weife 


! 


i 
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used to hold rigid the mast to which the gin-pole was 
attached, when it is perfectly apparent to anyone 
that certainly not less than four guy ropes should 
have been used? Neither did the defendant offer 
any testimony that any such guy ropes were them¬ 
selves properly anchored; nor any testimony that 
the mast and the mat on which it was erected were 
properly weighted or properly anchored to stand 
the strain of the great weight about to be attached to 
them. Neither did the defendant attempt to show at 
what angle the gin-pole was set when it is perfectly 
apparent that the greater the angle the greater the 
strain and the greater the danger of collapse. 

Referring now to the question of the actual opera¬ 
tion by the defendant of the hoisting apparatus as to 
which, as above noted, the defendant attempted no 
explanation whatever, it is pointed out that the mat, 
mast and gin-pole used by the defendant were placed 
on the roof of the Munsey Building and the large and 
heavy smoke stack to be hoisted was laying on the 
ground not directly beneath the hoisting apparatus 
but to the west of it, that is, in the alley on the 
ground in the rear of the Post Building. In attempt¬ 
ing to hoist the stack from such a position, an undue 
strain was necessarily applied to every part of the 
hoisting apparatus on account of the angle involved. 
Power, therefore, in hoisting under these circum¬ 
stances, should have been applied very slowly and 
with the greatest of care and the object to be raised 
should also be watched with the greatest care lest 
it slip through the hitches, for, if it did slip, a fur¬ 
ther great strain, on account of its weight, would be 
placed on the hoisting apparatus, which would very 
easily cause the mat on the roof of the Munsey Build¬ 
ing to slip or kick out, and the guys, if any, to pull 
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out or break; and this could occur no matter what 
materials were used, or of what strength they were. 
Neither did the defendant show the location of the 
hoisting engine with respect to the mast and gin- 
pole ; nor did it offer any testimony as to the opera¬ 
tion of said engine. 

It is submitted that all of these matters, which ap¬ 
pertain to the circumstances of the accident and col¬ 
lapse of the hoisting tackle, were matters of fact ex¬ 
clusively within the province of a jury to determine 
The jury may have believed that the construction of 
the mat, gin-pole and hoisting apparatus was not 
proper, or they may have believed that the manner 
of operation of the hoisting apparatus was ink- 
proper and that either or both caused the collapse 
thereof. 

We have then a case where the doctrine of res ip^a 
loquitur is applicable and negligence may be in¬ 
ferred on the part of the defendant which the plain¬ 
tiff in error freely admits on the second page of i|s 
brief. This being so, and there being positive tes¬ 
timony adduced by the defendant as to the construc¬ 
tion of certain parts of the hoisting apparatus, and 
there being no testimony offered by the defendant 
as to the actual operation of the hoisting apparatus 
on the occasion in question, the trial court was nqt 
justified in directing a verdict for the defendant on 
the ground that the defendant, by its testimony, had 
overcome the prima facie case so made out by the 
plaintiff. j 

In the case of Kohner vs. Capital Traction Com¬ 
pany, 22 App. D. C., 181, which involved the doctrine 
of res ipsa loquitur, this court, in its opinion, said 
that: 


i 

i 

! 

i 
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4 ‘ To allow that the plaintiff has made out a 
prima facie case, and yet to hold that the de¬ 
fendant has overcome it by his testimony, and 
thereupon peremptorily to direct a verdict for 
the defendant, would be simply to usurp the 
function of the jury. That there may be pos¬ 
sible exceptions to this rule may perhaps be 
conceded, as when, for example, there is only 
a scintilla of evidence and nothing substantial 
on the part of the plaintiff, and a verdict in 
his favor, if rendered, would not be permitted 
to stand. But no case for exception is made 
here. The general rule is applicable that, if 
the plaintiff has made out a prima facie case, 
he is entitled to have it submitted to the jury, 
whatever be thought of the case made by the 
defendant. 

4 ‘The plaintiff, as has been noted, has not 
specifically proved negligence on the part of 
the defendant. He has simply proved that he 
was a passenger on the defendant’s car, and 
that he was injured by the act of the conductor 
of that car, and the doctrine of res ipsa loqui¬ 
tur is thereupon invoked to show negligence. 
* * * 

‘ ‘ * * * ‘ The maxim is also in part based on 
the consideration that where the management 
and control of the thing which has produced 
the injury is exclusively vested in the defend¬ 
ant, it is within his power to produce evidence 
of the actual cause that produced the accident, 
which the plaintiff is unable to present.’ 

“It does not seem to be controverted on the 
part of the appellee that the doctrine is at all 
events prima facie applicable. * * * In other 
words, the plaintiff proved a prima facie case 
of negligence on the part of the defendant, 
and resulting injury to himself. In the ab¬ 
sence of satisfactory explanation by the de- 
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fendant no more was required to justify a 
verdict in favor of the plaintiff. 

4 ‘But the defendant did offer an explana¬ 
tion, which was, in effect, that the act of the 
conductor by which the plaintiff was injured 
was wholly unintentional and accidental ion 
his part, and that it was merely the result! of 
an effort by him to save himself from seripus 
injury. * * * But however this may be, and 
assuming that the explanation, if well foun4ed 
in fact, was sufficient in law to rebut the pre¬ 
sumption of negligence, yet the question re¬ 
mains whether it was well fonded in fact, j 

“Now, it is not for the court to determine 
the question of the truth of the explanation 
given; that is peculiarly the province of the 
jury. The plaintiff has proved a prima facie 
case of negligence; the defendant has offered 
an explanation which tends to show that there 
was no such negligence. This raises a dis¬ 
puted question of fact, proper to be passed 
upon by the jury, under instructions duly 
formulated by the court for the purpose. Un¬ 
less, therefore, we are to adopt the thepry 
that the plaintiff’s prima facie case only lasts 
until the defendant has offered some explana¬ 
tion, and that such explanation, whether ttfue 
or false, destroys the presumption of negli¬ 
gence raised by the plaintiff’s proof and casts 
upon the plaintiff the necessity of proving by 
additional testimony in rebuttal that, notwith¬ 
standing the explanation, there was in fict 
negligence on the part of the defendant, thPre 
is no escape from the conclusion that the case 
must be submitted to a jury. But we find no 
warrant in reason or in adjudicated cases for 
such a theory. No case has been pointed but 
which holds such a doctrine. No case has been 
pointed out where a verdict has been directed 
for the defendant because the defendant’s ex- 

T 
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planation has tended to controvert the pre¬ 
sumption of negligence, and the explanation 
itself has remained uncontroverted by testi¬ 
mony in rebuttal. We find that in all the cases 
the question of the defendant’s negligence, 
under such condition of the testimony, has 
been submitted to the jury for its determina¬ 
tion. 

“It does not follow that, because an expla¬ 
nation is sufficient in law, therefore it is true; 
nor does it follow that, because it is true, it 
is sufficient to exonerate the defendant. The 
explanation may be true as far as it goes, 
and yet it may not be sufficient to overcome 
the presumption of negligence raised from 
the circumstances of the accident. The case 
is not one of uncontroverted testimony on the 
one side and no testimony, or no sufficient tes¬ 
timony, on the other side. It is a case of tes¬ 
timony of circumstances on the one side from 
which negligence may be inferred, and testi¬ 
mony of circumstances on the other side from 
which it may be inferred that there was no 
negligence. This undoubtedly makes a case 
for submission to the jury, with proper in¬ 
structions from the court, which would not 
permit a proper defense to be ignored. 

“In contravention, as we think, of the re¬ 
quirement of the law, the trial court in the 
present case failed to submit what we regard 
as a controverted question of fact to the jury; 

and this we are compelled to regard as error. 
* * #>> 

That the Kohner case, which is cited with approval 
in Lee Line Steamers vs. Robinson, 218 Fed. 565 
(C. C. A.), recognizes and is in line with the great 
weight of authority in this regard may be seen from 
the text of 45 C. J. 1223-1224, Negligence, wherein 
it is said: “That the weight of the inference, as well 
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as the weight of the explanation, is for the deter¬ 
mination of the jury,” and that “the fact that no ex¬ 
planation is offered by the defendant in rebuttal of 
the presumption against him does not authorize the 
finding of negligence as a matter of law, or warrant 
an affirmative direction to the jury, while, on, the 
other hand, the mere fact that defendant has intro¬ 
duced evidence which, if accepted by the jury, would 
exonerate defendant, does not ordinarily destroy the 
presumption of negligence raised by plaintiff’s 
proof, so as to authorize a finding of the absence of 
negligence as a matter of law, or warrant an afi|rm- 
ative direction for the defendant.” 

And, as is said in the case of Warren vs. Tel. jCo., 
196 Mo. App. 549, 556, 

i 

“The credibility of the explanation and its 
sufficiency were questions for the jury and the 
prima facie case of the plaintiff is not neces¬ 
sarily overthrown by uncontradicted evidence 
that the appliances were constructed and oper¬ 
ated in a proper manner. ’ ’ 


i 

The defendant’s contention that the plaintiff was 
guilty of contributory negligence is unfounded for 
the reason that the trial court at the defendant’s re¬ 
quest granted an instruction on this point and: the 
jury found as a matter of fact that the plaintiff was 
not contributorily negligent. 

It is therefore submitted that the jury did not err 
in finding a verdict against the defendant, and that 
the court did not err in refusing to direct a verdict 
for the defendant at the end of the plaintiff’s case, 
or in refusing to grant a new trial. 

It will be noted that while the plaintiff in efror 
made a motion for a directed verdict at the end of 





10 


the plaintiff’s case, it did not stand thereon, but pro¬ 
ceeded with the trial and introduced evidence in its 
defense (R. 10). At the end of the whole case plain¬ 
tiff in error requested the trial court for a specific 
instruction to the jury on the question of contribu¬ 
tory negligence, which request was granted (R. 12). 
No other instructions were requested by either plain¬ 
tiff or defendant, no objections were made or excep¬ 
tions noted to the admission or rejection of any tes¬ 
timony during the trial, and no motion for a directed 
verdict was made by plaintiff in error at the close of 
all of the testimony (R. 13). Plaintiff in error there¬ 
fore waived its motion made at the close of the plain¬ 
tiff’s testimony for a directed verdict. (Wash. Util¬ 
ities Co. vs. Wadley, 44 App. D. C. 176; McCabe, etc., 
Co. vs. Wilson, 209 U. S. 275; 52 L. Ed. 788.) 

It is submitted that the trial court’s refusal to 
grant a new trial is not reviewable on appeal unless 
such refusal amounted to an unwarranted abuse of 
judicial discretion, which was not the case here, nor 
does the plaintiff in error assign error on any such 
ground. If it had desired to raise the question of the 
sufficiency of the evidence, it should have done so by 
a request for a directed verdict in its favor at the 
end of the whole case which, however, it did not do. 
Having gone to the jury without any such request 
for a directed verdict at the end of the whole case, it 
will not now be heard to say that the case should not 
have been submitted to the jury (Whelan vs. Welch, 
50 App. D. C. 173). 

While the defendant in error did not perfect a 
cross appeal, yet attention is called to his motion 
(R. 7) to strike from the files the Bill of Exceptions 
for the reasons that the plaintiff in error did not give 
two days ’ notice in writing of the time of its submis- 
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sion of said Bill of Exceptions, and did not at least 
eight days before the time designated in said notice 
present to defendant in error the proposed Bill of 
Exceptions, or a copy thereof, as provided Rule 
13 of the Municipal Court. 

It is therefore respectfully submitted that the 
judgment of the court below, on the verdict therein 
in the plaintiff’s favor, should be affirmed. 

Respectfully submitted, 


Edwin A. Swingle, I 

7 i 

Ebnest A. Swingle, j 
Attorneys for Defendant in Ertor. 




